
upon” issues - no amount of time afforded Supra would ever convince BellSouth to 

agree to language BellSouth did not want to agree to. 

76. Given the FPSC’s o&j comments on Supra’s explicit request for 

assistance under the Act, it is evident that the FPSC was and is unwilling to act and to 

comply with its duty of resolving “all” issues clearly and specifically set forth in Supra’s 

petition. 

77. In furtherance of its justification of its overall decision the FPSC wrote the 

following: “It is clear that no alternative language was filed by Supra on the required 

date, July 15, 2002. If Supra continued to disagree with BellSouth’s interpretation of 

issues and inclusive language, Supra could have formulated its own language and 

submitted that to the Commission in an attempt to comply with the Commission’s 

Order.” See pg. 15-16 of Exhibit H. In this comment, however, the FPSC does not even 

address the “agreed upon” issues at all. 

- 

I ’  

78. The FPSC’s authority to “pick and choose” language is narrowly focused 

on language that implements its order with respect to those issues, and those issues only, 

that have been the subject of a full and fair evidentiary hearing. Unlike the FCC, the 

FPSC does not possess regulations authorizing the state commission to utilize a form of 

“final offer arbitration” as described in 47 C.F.R 51.807(d). Filing language with the 

FPSC with respect to the “agreed upon” issues and asking the FPSC to “pick and choose” 

would in effect have been a waiver of Supra’s right to the statutory requirements that 

ILECs continue to negotiate in good faith: that in the absence of an agreement that a 

- 

Under 47 U.S.C. 5 252(b)(5), the refusal of any party to continue negotiations after the State 
Utilities Commission has started to resolve the disputed issues, shall be considered to be a failure to 
negotiate in good faith as required by 47 U.S.C. g 251(c)(l). 

4 
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CLEC may avail itself of mediation and if necessary arbitration for those issues which 

remain unresolved. 

79. Supra’s petition focuses on whether the FPSC has acted and not on the 

quality of an alleged FPSC action. The comments from the FPSC Order demonstrate that 

no action was taken on the unresolved issues. 

80. BellSouth’s refusal to include language consistent with the parties’ 

“agreed upon” issues is similar to the circumstances that arose in In the Matter of Petition 

of WorldCom, Inc.. et a1 Pursuant to Section 252(e)(5) of the Communications Act for 

Preemption of the Jurisdiction of the Virginia Cornoration Commission Regarding 

Interconnection Disputes With Venzon Virginia Inc., Docket Nos. 00-218. 00-249. 00- 

251, Memorandum Opinion and Order (adopted July 17,2002). 

- 

“ 

81. In this above referenced case, the ILEC made certain concessions and 

compromises on several issues prior the evidentiary hearing. Some of these agreements 

were not incorporated into the proposed contract. With respect to these circumstances, 

the FCC wrote:“In those instances where one uarty clearlv indicated that it supported or 

no longer opuosed the other party’s conceutual prouosal or contract language or indicated 

that it was willing to modify its own proposal to reflectthe other party’s concerns. we 

determine that it is appropriate to direct the parties to submit languaee conforming to 

such statements.” Id. at para. 32. 

. 

82. In the present matter, BellSouth, likewise, clearly indicated that it did not 

oppose supra’s conceptual proposals or proposed language. But for this understanding 

Supra would not have agreed to withdraw its issues properly set forth in its response filed 

wlth the FPSC. Under these circumstances (and in accordance with the precedent set 
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forth above) BellSouth should have been required to submit language conforming to such 

agreements, 

83. The FCC has found that an ILEC, like BellSouth, has superior bargaining 

power and little incentive to agree to terms that will strip BellSouth of further customers. 

The Act was designed to allow CLECs, like Supra, the opportunity to present its issues to 

il State commission, if a dispute in language existed or if the ILEC fails “to continue to 

negotiate in good faith.” In this instance, BellSouth has refused to continue to negotiate 

at all. Supra has reasonably relied on BellSouth’s assurances in agreeing to withdraw 

issues properly placed before the FPSC. Supra formally requested that the FF’SC order 

BellSouth to negotiate in good faith, order mediation and if necessary hold a further 

evidentiary hearing on all outstanding and unresolved issues. 

- 

CONCLUSION 

For the foregoing reasons, Supra respectfully requests that the FCC preempt the 

juris&ction of the FPSC regarding all remaining unresolved issues between Supra and 

BellSouth; conduct such proceedings as i t  deems necessary to determine the merits of the 

remaining unresolved issues; following such proceedings, issue an order resolving the 

issues between Supra and BellSouth; and grant such other relief as the FCC may deem 

just and reasonable. 

* 

SUPRA TELECOMMUNICATIONS 
& INFORMATION SYSTEMS, INC. 
2620 S.W. 271h Avenue 
Miami, Florida 33133 
Telephone: (3050 476-4248 
Facsmile: (305) 443-9516 

MARK BUECHELE 
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In the Matter of 

Petition of Supra Telecommunications & Information 
Systems, Inc. (“Supra”) 
Pursuant to Section 252(e)(5) of the 
Communications Act for Preemption of the 
Jurisdiction of the Florida Public Service Commission 
(“FPSC”) Regarding the FPSC’s failure to act on 
Supra’s request for mediation pursuant to 
Section 252(a)(2) or subsequent arbitration pursuant to 
Section 252(b)(1) on unresolved issues clearly and 
specifically set forth in the parties’ petition and 
response. 

Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 20554 

I ‘  

PETITION OF SUPRA TELECOMMUNICATIONS & INFORMATION 
SYSTEMS, INC. (‘‘Supra”) PURSUANT TO SECTION 252(e)(5) OF THE 

COMMUNICATIONS ACT 

AFFIDAVIT OF DAVID A. NILSON 

I, David A. Nilson, being duly sworn, state as follows: 

1. I am Vice-President of Technology, for Supra Telecommunications and 

Information Systems, Inc. (“Supra”). Our business is located at 2620 S.W. 27th Avenue, 

Miami, Florida 33133. 

. 2. I have knowledge of the facts set forth herein and I make this affidavit in 

support of Supra’s Petition to the Federal Communications Commission (the “Petition”) 

to preempt the jurisdiction of the Florida Public Service Commission (“PSC’) with 

respect to the FPSC’s failure to act on several unresolved issues properly set forth in the 

parties’ petition and response. 

3. Supra is a “Telecommunications Carrier” pursuant to 47 U.S.C. $ 153(44) 

and a “Local Exchange Canier” pursuant to 47 U.S.C. § 153(26). Supra is a competitive 



local exchange carrier providing local telephone services in the State of Florida pursuant 

to authority granted by the FPSC. 

4. BELLSOUTH TELECOMMUNICATIONS, INC. (“BellSouth”) 

BellSouth is a “Telecommunications Carrier” pursuant to 47 U.S.C. 5 153(44), a “Local 

Exchange Carrier” (‘‘ILEC”) pursuant to 47 U.S.C. 5 153(26), a “Bell Operating 

Company” pursuant to 47 U.S.C. 9 153(4), and an “Incumbent Local Exchange Carrier” 

pursuant to 47 U.S.C. 5 251(h). BellSouth is providing local telephone services in the 

State of Florida pursuanf-to authority granted by the FPSC. Supra is currently 

BellSouth’s largest competitor in the State of Florida, with over 350,000 customers (80% 

of which are residential). 

- 

I ’  

5. On or about October 5, 1999, and pursuant to 47 U.S.C. 252(i), BellSouth 

and Supra entered into an Interconnection Agreement which adopted all of the terms and 

conditions of a then-existing agreement between BellSouth and AT&T Communications 

of the Southern States, Inc. (‘‘Current Agreement”). 

6.  Section 2.1 of the General Terms and Conditions (“GTC) of the Current 

Agreement provides that the agreement will expire three (3) years after the effective date 

* thereof. See Comuosite Exhibit “ A ,  attached to the Petition. Section 2.2 of tke GTC 

states that the parties will commence negotiations toward a follow-on Agreement not 

later than 180 days prior to the expiration date. See Composite Exhibit “A”. attached to 

the Petition. Section 2.3 of the GTC states that if the parties are unable to negotiate 

satisfactory language for a follow-on agreement, than either party may petition the FPSC 

to establish an appropriate follow-on agreement. See Composite Exhibit “A”. attached to 

the Petition. Section 2.3 of the GTC also contains an “evergreen provision” which states 
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. 

that until the follow-on agreement becomes effective, BellSouth shall continue to provide 

services and elements pursuant to the terms, conditions and prices which are in effect 

under the Current Agreement. Thus notwithstanding any purported expiration date, the 

Current Agreement continues to be in full force and effect until such time as a follow-on 

Agreement becomes effective. 

7. Section 16.1 of the GTC (including Attachment 1) states that disputes 

between the parties, which arise under the Current Agreement, shall be resolved through 

either voluntary negotiations between the two companies or arbitration before the CPR 

Institute for Dispute Resolution (“CPR’)), and in accordance with the Federal Arbitration 

Act (9 USC § 1, m). See Exhibit “B”. attached to the Petition. Thus, any dispute 

over when and how the Current Agreement is finally terminated, can only be decided by 

a panel of commercial arbitrators in accordance with the CPR rules and the Federal 

Arbitration Act. 

8. 

- 

# ” 

Although the Current Agreement was a product of the procedures set forth 

in 47 U.S.C. § 252, both the “evergreen provision” and the arbitration provisions were 

products of voluntary negotiations. Thus, both BellSouth and Supra had voluntarily 

agreed to be bound by both provisions found in the Current Agreement. 

9. The Current Agreement is the main asset of Supra and allows Supra to 

operate and provide telecommunications services to end-users within the BellSouth 

service areas in the State of Florida. In fact, all of Supra’s approximately 350,000 

customers are provided telecommunications service under the Current Agreement. Thus, 

the Current Agreement is a valuable property right and interest of Supra and is currently 

the most important item of business property owned by Supra. 

3 
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10. On or about June 9, 2000, and pursuant to the Current Agreement, Supra 

The parties made a request upon BellSouth to negotiate a follow-on agreement. 

undertook voluntary negotiations, but were unsuccessful in negotiating the agreement. 

11. As a result, on or about September 1, 2000, BellSouth filed a petition with 

the FF’SC seeking to arbitrate certain issues related to the follow-on interconnection 

agreement pursuant to 47 U.S.C. 3 252(b). A true and correct copy of BellSouth’s 

petition for arbitration is attached to the Petition as Exhibit “C.” 
- - 

12. Supra filed a response to BellSouth’s petition, wherein Supra added 

further issues for negotiation in accordance with 47 U.S.C. 5 252(b)(3). A true and correct 

copy of Supra’s response is attached to the Petition as Exhibit “D.” 

I ’  

13. Between the two parties, sixty-six (66) issues were identified for 

resolution by the FPSC pursuant to 47 U.S.C. $ 252(4). All of the 66 issues can be found 

in the parties’ petition and response. 

14. Throughout the course of the proceedings before the FPSC, several issues 

were divided into sub-parts and two new issues were added for resolution by the FPSC. 

Further, by the time the evidentiary hearing was held in late September 2001, the parties 

had cumulatively identified 71 issues, which were numbered Issue A, Issue B, and Issues 

1 through 66 (with issues 11,25 and 32 having two parts each (i.e., 1 IA, 1 lB, 25A, 25B, 

32A and 32B)). 

. -  

15. Issue B was added by the FPSC on September 25,2001, just before the 

evidentiary hearing. Issue B posed the question as to which template was to be used for 

inserting the parties’ voluntary agreements together with the Commission’s resolution of 

issues. 

4 
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16. During the course of the proceeding, the parties thought they had reached 

tentative agreements on many of the issues set forth in the parties’ petition and response. 

As a result of these tentative agreements, the parties agreed not to present these issues at 

the evidentiary hearing that took place on September 26-27, 2001. The issues for which 

BellSouth and Supra thought they had reached tentative agreements were identified in the 

proceeding as follows: Issue A, Issues 2, 3, 6, 7, 8, 9, 13, 14, 17, portions of 18, 25A. 

25B, 26, 21, 30,31, 35, 36, 31, 39,41,43,44,45,48, 50, 51, 52, 53, 54, 55, 56, portions 
- - 

of 57.58 and 64. 
r ’  

17. The agreements for some of the issues were documented, while others 

were oral. For those issues documented, proposed language was agreed upon for some of 

the issues, with the understanding that the concepts agreed upon needed to be 

incorporated into whatever template was ordered to be used in the follow-on agreement 

BellSouth and Supra understood and agreed that implementation of the parties’ 

agreements required a three-step process: a) insertion of any agreed language into 

appropriate locations of the follow-on agreement template; b) followed by the deletion of 

language throughout the template which may conflict with the parties’ agreements; and C) 

finally, the creation of any other clarifying language necessary to accurately incorporate 

the parties’ intent into the follow-on agreement. This three-step procedure was necessary 

because, at the time the parties agreed to all of the issues above, there was no agreement 

as to which template was to be used for the final version. 

- 

18. In addition, because of time considerations prior to the evidentiary 

hearing, the parties agreed in principal on some issues, with the understanding that details 

would be resolved at a later date. A primary example of these agreements involved 



Exhibit “B” to Attachment 2 (of the new follow-on agreement). On numerous issues, the 

parties had agreed to reference a new Exhibit ”B” to Attachment 2 (to the follow-on 

agreement), which was supposed to be a listing of numerous call flows. When the parties 

agreed upon language to resolve numerous issues, they made reference to this new 

Exhibit “B,” which had not yet been agreed upon. In the spirit of attempted cooperation, 

the parties initially discussed some of the concepts that each side wanted to include in the 

call flow diagrams, and then agreed in principal to devise the form and content at a later 

date when the parties would have more time. 
- 

19. On March 26, 2002, the FPSC entered an order in which the FPSC 

resolved & those issues which the parties’ had presented at the evidentiary hearing. 

Those issues addressed by the FPSC order were issues B, 1 ,  4, 5, 10, 11A, I lB,  12, 15, 

16, portions of 18, 19,20, 21,22,23, 24,28,29, 32A, 32B, 33, 34, 38,40,42,46,47,49, 

portions of 57, 59,60,61,62,63,65 and 66. 

20. On July 1, 2002, the FPSC entered a second order which a) modified 

and/or reconsidered portions of the March 26, 2002 order and b) required the parties to 

submit a jointly-executed agreement by July 15,2002. 

. 21. - During the course of attempting to negotiate the final language for the 

follow-on agreement, Supra learned that BellSouth had incorporated many of the 

concepts or much of the agreed language regarding the issues that the parties had agreed 

not to include within the evidentiary hearing. And, despite feverish negotiations between 

BellSouth and Supra, the parties were unable to come to an agreement on apprOpIkite 

language by July 15,2002. 
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22. On July 15, 2002, Supra filed with FPSC a notice of good-faith 

compliance and a motion to compel BellSouth to continue negotiations toward a follow- 

on agreement. BellSouth filed a unilaterally-prepared interconnection agreement which 

had only been signed by BellSouth and which did not comply with the FpSC’s prior 

rulings nor the parties’ prior agreements. BellSouth also filed a motion requesting that 

the FPSC a) force Supra into either executing BellSouth’s unilateral interconnection 

agreement or another approved agreement pursuant to 47 U.S.C. 5 252(i) and b) declare 
- - 

the Current Agreement terminated. - 

23. On July 22,2002, Supra filed with the FPSC an opposition to BellSouth’s 

motion in which Supra clearly and specifically detailed the status of all issues in the 

proceeding and whether or not a dispute exists over BellSouth’s proposed 

implementation in its unilateral interconnection agreement. A true and correct copy of 

Supra’s July 22, 2002 response is attached to the Petition as Exhibit “E.” Composite 

Exhibit “1” to the response (Exhibit E) is Supra’s detailed listing of the status of all 

issues. 

24. In the July 22, 2002, Motion, Supra expressly requested that the FPSC 

direct BellSouth to continue to negotiate in good faith. Supra also expressly requested 

that the FPSC grant Supra mediation regarding the merits for the unresolved issues that 

had been clearly and specifically set forth in the parties’ petition and response in 

accordance with Section 252(b)(4). See Exhibit E, pg. 3 (where Supra writes: “this 

Commission [FPSC] should order BellSouth to return back to the negotiating table in 

order to resolve as many disputes as possible . . . Supra would also welcome Commission 

assisted mediation of this matter. In the event this Commission even considers granting 



any of the relief in [BellSouth’s] Emergency Motion, Supra asks that this Commission 

first conduct an evidentiary hearing of the factual matters asserted by the parties.”) 

25. With respect to Supra’s detailed listing of the issues (Composite Exhibit 

“ I”  to Exhibit E to this Petition), there are numerous disputes regarding BellSouth’s 

proposed implementation of agreed issues and matters that were decided by the FPSC. 

With resuect to the agreed issues (those in which the merits had not been resolved by the 

FPSC), disputes exists as to at least nine (9) issues. These issues were identified in the 

FPSC proceedme. as Issues 6, 7. 13. 18 (agreed parts). -25B. 27. 37. 53 and 56. These 

issues cover important and material portions of the proposed follow-on agreement. 

The focus of this petition under Section 252(e)(5) revolves around the nine (9) specific 

issues in which the FPSC refused to resolve. 

- 

, e  

26. Notwithstanding, with respect to those issues that were resolved by the 

FPSC, the parties had disagreements over at least twenty-five (25) issues. These issues 

were identified in the FPSC proceeding as Issues 1, 10, 11A, 18 (arbitrated parts), 19, 21, 

22, 23, 24, 28, 29, 32A, 32B, 33, 34, 38, 39, 40, 46, 47, 49, 57 (arbitrated parts), 59, 60 

and 65. Disputes may also exist regarding issues which BellSouth had promised to make 

changes during negotiations over language to be used in the follow-on agreement, but 

which changes could not be verified by Supra prior to having to make the above filings 

with the FPSC. 

* 

27. On July 25, 2002, the staff of the FPSC filed a recommendation with the 

FPSC. The staff recommended that the FPSC grant BellSouth’s July 15, 2002 Motion in 

part by declaring the Current Agreement terminated ten (10) days from the day of the 

vote. The day the Current Agreement would be considered terminated by the FPSC 



would be August 16, 2002. The recommendation also recommended that the FPSC 

should refuse to consider the merits of the remaining unresolved issues which were not 

subject to an evidentiary hearing, but which were nevertheless properly set forth in the 

parties’ petition and response. With respect to the “agreed uuon” issues clearly and 

specifically set forth and presented in the parties’ petition and response, the Staff wrote: 

“Suura has had amule ouportunitv to become familiar with BellSouth’s apreement 

temulate, and ascertain what uarts of the agreement would reauire mo&fication, both to 

comulv with thE uarties agreed w o n  and unarbitrated issues. as well as those decided by 

the Commission.” (Emphasis added). A true and correct copy of the staff 

recommendation is attached to the Petition as Exhibit “F.” See pg. 16-17 of Exhibit F. 

,‘ 

28. In further justification of its recommended action to the FPSC the Staff 

wrote: “It is clear that no alternative language was filed bv Supra on the reauired date, 

July 15. 2002. If Suura continued to disagree with BellSouth’s interuretation of issues 

and inclusive language. Suura could have formulated its own language and submitted that 

to the Commission in an attempt to complv with the Commission’s Order.” See pg. 17-18 

of Exhibit F. Notably, this subsequent comment does address the agreed upon issues. 

The FPSC’s authority to “pick and choose” language is narrowly focused on language 

that implements its order with respect to those issues, and those issues only, that had been 

the subject of a full and fair evidentiary hearing. Filing language with the FPSC and 

asking the FPSC to “pick and choose” would in effect be a waiver of Supra’s right to the 

- 

statutory requirements that ILECs negotiate in good faith, that the parties request 

mediation and if necessary arbitration for those issues which remain unresolved. 
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29. The recommendation also stated that if Supra does not execute either 

BellSouth’s unilateral interconnection agreement or another approved agreement 

available for adoption under 47 U.S.C. $ 252(i), that the relationship between BellSouth 

and Supra shall be terminated. Finally, the recommendation stated that no party shall be 

given the right to seek reconsideration of the ruling and that termination of the parties’ 

Current Agreement shall take place prior to the issuance of a written order by the FF’SC. 

30. On Tuesday, August 6 ,  2002, the FPSC voted to adopt the staff 

recommendation without comment. A copy of the vote sheet is attached to the Petition as 

Exhibit “G.” The staff recommendation adopted by the Commissioners specifically 

denied Supra’s request for a mediation on the merits of the issues which remain 

unresolved and Supra’s request for a further evidentiary hearing on the subject issues. 

- 

. ” 

31. On Friday, August 9, 2002, the FPSC issued Order No. PSC-02-1096- 

FOF-TP, in which the state commission adopted the staff recommendation verbatim. A 

copy of the FPSC Order is attached to the Petition as Exhibit “H.” 

32. The FPSC’s vote illegally terminated the Current Agreement between 

BellSouth and Supra. However, the Current Agreement, in conjunction with the Federal 

Arbitration Act, specificany requires BellSouth and Supra to arbitrate any alleged 

declaration of termination of the Current Agreement. A copy of the relevant portions of 

the Current Agreement (;.e. General Terms & Conditions and Attachment 1) is attached 

to the Petition as Exhibit “B.” 

* 

33. Neither the FPSC nor BellSouth ever brought a proceeding under the 

Current Agreement seeking to have it declared terminated and Supra has not and does not 



waive its rights to have any dispute under the Current Agreement resolved by a panel of 

arbitrators as required by the Current Agreement. 

34. The vote by the FPSC that the Current Agreement is terminated, in the 

absence of a follow-on agreement between BellSouth and Supra effectively leaves 

Supra’s approximately 350,000 innocent customers without local phone service. 

35. In the present matter, Supra properly set forth its issues in the initial 

petition and response. Many issues were withdrawn for consideration prior to the first 

evidentiary hearing before the FPSC, after Supra relied upon BellSouth’s assurances that 

these issues had been agreed to. BellSouth now refuses to even discuss language 

necessary to implement the “agreed upon” issues that have never been part of any 

evidentiary hearing. BellSouth’s position is that Supra must accept language BellSouth 

has unilaterally chosen to implement the unresolved issues. 

,’ 

36. On August 9,2002, the FPSC issued Order No. PSC-02-1096-FOF-TP. In 

this Order the FPSC expressly refused to consider the merits of the remaining unresolved 

issues which were not subject to an evidentiary hearing, but which were nevertheless 

properly set forth in the parties’ petition and response. With respect to the “aereed upon” 

issues clearly and specifically set forth, the FPSC wrote: “Supra has had mule 

opportunity to become familiar with BellSouth’s agreement template, and ascertain what 

parts of the agreement would rewire modification, both to comply with the parties 

“aereed won’’ and unarbitrated issues, as well as those decided by the Commission.” 

(Emphasis added). See pg. 14-15 of Exhibit F. 

37. The FPSC fails to address the specific issue raised in Supra’s July 22, 

2002 Motion: that BellSouth is now refusing to agree to language and concepts that 



BellSouth had previously agreed to. BellSouth’s position was clear that they would 

dictate the language with respect to the “agreed upon” issues. The FPSC decision in 

effect affirms BellSouth’s dictatorial position and contrary to the protections and relief 

the 1996 Act was designed to confer on CLECs. Contrary to the FPSC’s assertion - in 

the absence of an order forcing BellSouth to negotiate in good faith, and in the alternative 

forcing BellSouth to mediation and if necessary subsequent arbitration on the “agreed 

upon” issues - no amount of time afforded Supra would ever convince BellSouth to 

agree to language BellSouth did not want to agree to. 
- 

- 

38. Given the FPSC’s ot& comments on Supra’s explicit request for 

assistance under the Act, i t  is evident that the FPSC was and is unwilling to act and to 

comply with its duty of resolving “all” issues clearly and specifically set forth in Supra’s 

petition. 

39. In furtherance of its justification of its overall decision the FPSC wrote the 

following: “It is clear that no alternative language was filed by Supra on the required 

date, July 15, 2002. If Supra continued to disagree with BellSouth’s interpretation of 

issues and inclusive language, Supra could have formulated its own language and 

submitted that to the Commission in an-attempt to comply with the Commission’s 

Order.” See pg. 15-16 of Exhibit F. In this comment, however, the FPSC does not even 

address the “agreed upon” issues at all 

* 

40. The FPSC’s authority to “pick and choose” language is narrowly focused 

on language that implements its order with respect to those issues, and those issues only, 

that have been the subject of a full and fair evidentiary hearing. Unlike the FCC, the 

FPSC does not possess regulations authorizing the state commission to utilize a form of 



“final offer arbitration” as described in 47 C.F.R 51.807(d). Filing language with the 

FPSC with respect to the “agreed upon” issues and aslung the FPSC to “pick and choose” 

would in effect have been a waiver of Supra’s right to the statutory requirements that 

ILECs continue to negotiate in good faith,’ that in the absence of an agreement that a 

CLEC may avail itself of mediation and if necessary arbitration for those issues which 

remain unresolved. 

41. Supra’s petition focuses on whether the FPSC has acted and not on the 

quality of an alleged FPSC action. The comments from the FPSC Order demonstrate that 
- 

no action was taken on the unresolved issues. 

42. BellSouth’s refusal to include language consistent with the parties’ 

“agreed upon” issues is similar to the circumstances that arose in In the Matter of Petition 

of WorldCom. Inc.. et al Pursuant to Section 252(e)(5) of the Communications Act for 

Preemption of the Jurisdiction of the Virginia Corporation Commission Reearding 

Interconnection Disputes With Verizon Virginia Inc., Docket Nos. 00-218, 00-249, 00- 

251, Memorandum Opinion and Order (adopted July 17, 2002). 

43. In this above referenced case, the ILEC made certain concessions and 

compromises on several issues prior the evidentiary hearing. Some of these agreements 

were not incorporated into the proposed contract. With respect to these circumstances, 

the FCC wrote: “In those instances where one party clearly indxated that it suupolted or 

no longer opposed the other party’s conceptual proposal or contract language or indicated 

that it was willing to modify its own pro~osal to reflect the other party’s concerns, We 

* 

Under 47 U.S.C. 5 252(b)(5), the refusal of any party to continue negotiations after the State 
Utilities Commission has started to resolve the disputed issues, shall be considered to be a failure to 
negotiate in good faith as required by 47 U.S.C. 5 251(c)( 1). 

I 
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determine that it is auurouriate to direct the uarties to submit language conforming to 

such statements.” Id. at para. 32. 

. 

44. In the present matter, BellSouth, likewise, clearly indicated that it did not 

oppose Supra’s conceptual proposals or proposed language. But for this understanding 

Supra would not have agreed to withdraw its issues properly set forth in its response filed 

with the FPSC. Under these circumstances (and in accordance with the precedent set 

forth above) BellSouth should have been required to submit language conforming to such 

agreements. ~- 

The FCC has found that an ILEC, like BellSouth, has superior bargaining 

power and little incentive to agree to terms that will strip BellSouth of further customers. 

The Act was designed to allow CLECs, like Supra, the opportunity to present its issues to 

a State commission, if a dispute in language existed or if the LLEC fails “to continue to 

negotiate in good faith.” 

. - 

45. 

46. In this instance, BellSouth has refused to continue to negotiate at all. 

Supra has reasonably relied on BellSouth’s assurances in agreeing to withdraw issues 

properly placed before the FPSC. Supra formally requested that the FPSC order 

BellSouth to negotiate in good faith, order mediation and if necessary hold a further 

evidentiary hearing on all outstanding and unresolved issues. 



STATE OF FLORIDA ) 
1 ss 

COUNTY OF MIAMI-DADE) 

The foregoing instrument was acknowledged before me this & , day of- 

2002 by DAVID A. NILSON (individually and as Vice-President of Technolow for 

Suura Telecommunications & Information Systems. Inc.), who did take an oath, and who [ 

xis personally known to me or who [ J has produ as 

- 

. ,' 

identification. 

rsL& 
I Typed, Printed or Stamped Name of Notary Signature of Notary 



Pago 1 

AGREEMENT 

This Agreement, which shall become effective as of the r- 
e 

BellSouth Telecommunications, Inc., (‘BellSouth”), a Georgia corporation, having an 
office at 675 W. Peachtree Street, Atlanta. Georgia, 30375, on behaK of itself and its 
Successors and assigns. 

I 

WHEREAS. the Telecommunications Act of 1996 (the ‘ A q  was signed into law 
on February 8,1996; and 

WHEREAS, section 252(i) of the Act and 47 C.F.R. 551 309 require BellSouth to 
make available any individual interconnection, service, or network ekment-provided 
under an agreement approved by tbe appropriate state regulatory body to any other 
requesting telecommunications carrier upon the same terms and conditions as thoso 
provided in the agreement; 

NOW, THEREFORE, in consideration of the promises and mutual covenants of 

1. Supra and BellSouth shall adopt the interconnection agreement executed 
between BellSouth and ATBT Communications of the Southern States, 
Inc. for the state of Florida (‘BellSoWAT&T Interconnection Agreement‘) 
dated June 10,1007 and any and all amendments to said agreement 
executed m d  approved by the appropriate state regulatory commission as 
of the date of the execution of this Agreement. The BellSouth/AT&l 
Interconnection Agreement and all amendments are attached hereto as 
Exhibit 1 and incorporated herein by this reference. The adoption of thk 
agreement with amendrnent(s) consists of the following: 

this Agreement, Supra and BellSouth hereby agree as follows: 

1 ITEM I NO. 1 

09/29/98 
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2. 

3. 1 

4. 
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- 

,<#* - 
The term of this Agreement shall be from the effective date as set forth 
above and shall expire as set forth in section 2 of the BellSouth/AT&T 
Interconnection Agreement. For the purposes of determining the 
expiration date of this Agreement pursuant to section 2 of the 
BellSouthlATBT Interconnection Agreement, the effective date shall be 
June 10,1997. 

Supra shall accept and incorporate anyamendments to tho 
BellSouthIATBT Interconnection Agreement executed as a result of any 
final judicial, regulatory. or legislative action. 

Every notice, consent. approval, or other communications required 01 
contemplated by this Agreement shall be in writing and shall be delivered 
in person or given by postage prepaid mail. addressed to: 

BellSouth Telecommunicrtfona, Inc. 

CLEC Account Team 
9"' Floor 
800 North Ish Street 
Birmingham, Alabama 35203 

And 

General Attorney - COU 
suite 4300 
675 W. Peachtree St. 
Atlanta, GA 30375 

Supra Telecommunications and 
information Systems, Inc. 
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Olukaycde Ramos 
2620 SW 27' Ave 
Miami, FL 33133 

Or at such other address as the intended recipient previously shall have 
designated by written notice to the other Party. Where specifically required, 
notices shall be by certified or registered mail. Unless otherwise provided in this 
Agreement, notice by mail shall be effective on the date it is ofkialty recorded as 
delivered by return receipt or equivalent, and in the absence of such record of 
delivery, it shall be presumed to have been delivered the ffih day, or next 
business day after the ffih day, after it was deposited in the mail. 

IN WITNESS WHEREOF, the Parties have executed this Agreement through 
their authorized representatives. 

- BellSouth Telecommunications, Inc. w Si ature 

- - - 
Supra Telecom unlcrfionr and 
lnfomation@u mr, Inc. 

Signature 

.P' 



AGREEMENT 

between v 

BellSouth Telecommunications, Inc. 

and AT&T Communications of the Southern States, Inc. 

Effective Date: June 10,1997 

FLORIDA 
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